Number:

16-01
Department of Corrections and Rehabilitation

Publication Date:

January 15, 2016
NOTICE OF CHANGE TO

REGULATIONS Effective Date:
Section: 3000 To Be Announced

INSTITUTION POSTING REQUIRED

This Notice announces the proposed amendments to Section 3000 of the California Code of Regulations (CCR),
Title 15, Crime Prevention and Corrections, concerning changes to the definition of Modified Program.

IMPLEMENTATION: To be announced

PUBLIC COMMENT PERIOD

Any person may submit written comments about the proposed regulations to the California Department of
Corrections and Rehabilitation, Regulation and Policy Management Branch (RPMB), P.O. Box 942883, Sacramento,
CA 94283-0001, or by fax to (916) 324-6075, or by e-mail to RPMB@cdcr.ca.gov. All written comments must be
received by the close of the public comment period March 3, 2016, at 5:00 p.m.

PUBLIC HEARING INFORMATION

A public hearing regarding these proposed regulations will be held March 3, 2016, from 10:00 a.m. to 11:00 a.m. in
the Kern Room, located at 1515 S St. Sacramento, CA 95811. The purpose of the hearing is to receive oral
comments about this action. It is not a forum to debate the proposed regulations. No decision regarding the
permanent adoption of these regulations will be rendered at this hearing. Written or facsimile comments submitted
during the prescribed comment period are given the same significance and weight as oral comments presented at
the hearing. This hearing site is accessible to the mobility impaired.

POSTING

This Notice shall be posted immediately upon receipt at locations accessible to inmates, parolees, and employees in
each Department facility and field office not later than five calendar days after receipt. Also, facilities shall make this
Notice available for review by inmates in segregated housing who do not have access to the posted copies, and shall
distribute it to inmate law libraries and advisory councils. CDCR Form 621-A (Rev. 09/14), Certification of Posting,
shall be returned to the RPMB electronically, by fax, or by mail. See Department Operations Manual
Sections 12010.12.1 and 12010.12.2 for posting and certification of posting procedures.

CONTACT PERSON

Inquiries regarding this Notice should be directed to: Timothy M. Lockwood, Chief, RPMB,
California Department of Corrections and Rehabilitation, P.O. Box 942883, Sacramento, CA 94283-0001, by
telephone at (916) 445-2269 or e-mail RPMB@cdcr.ca.gov. Inquiries regarding the subject matter of these
regulations may be directed to Xavier Cano, Warden (A), California State Prison—Lancaster, at
(661) 729-2000 ext. 5001.

/ Original signed by /

SCOTT KERNAN
Undersecretary, Operations
California Department of Corrections and Rehabilitation
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NOTICE OF PROPOSED REGULATIONS
California Code of Regulations
Title 15, Crime Prevention and Corrections
Department of Corrections and Rehabilitation

NOTICE IS HEREBY GIVEN that the Secretary of the California Department of Corrections and Rehabilitation
(CDCR), pursuant to the authority granted by Government Code (GC) Section 12838.5 and Penal Code (PC)
Section 5055, and the rulemaking authority granted by PC Section 5058 and 5058.3, in order to implement,
interpret and make specific PC section 5054, proposes to amend Sections 3000 of the California Code of
Regulations (CCR), Title 15, Division 3, concerning changes to the definition of Modified Program.

PUBLIC HEARING:
Date and Time: March 3, 2016 from 10:00 a.m. to 11:00 a.m.
Place: Department of Corrections and Rehabilitation
Kern Room
1515 S Street — North Building
Sacramento, CA 95811

Purpose: To receive comments about this action.

INFORMATIVE DIGEST/ POLICY STATEMENT OVERVIEW

The current regulation defines “Modified Program”, and refers to the suspension or restriction of inmate
movement and/or program activities impacting less than the entire inmate population. Modified program
generally occurs in response to an incident that threatens the safety and security of staff and inmates, such
as inmate fights or riots. Modified program is implemented with the purpose of containing such negative
or combative behavior until staff can assess the extent of the incident and who is responsible for the
disruption. It is the objective of the Department to return all affected inmates to normal programming as
soon as safety and security concerns allow. The determination to place a yard or facility on modified
program is based upon the Department’s assessment of inmates on that yard or facility to determine if any
threats exist prior to resuming normal inmate programming. The proposed revision to the definition
specifies that the Department’s decision to implement a modified program will not be based on race or
ethnicity

ANTICIPATED BENEFITS OF THE PROPOSED REGULATION

The proposed amendment promotes standardization and fairness, and_is necessary to adequately reflect
current legal standards, such as the Equal Protection Clause, the Eighth Amendment to the United Stated
Constitution, and practices with respect to modified programming, and satisfies the Department’s
obligation under the terms of the settlement agreement reached in Mitchell v. Cate, USDC ED 2:08-CV-
01196-TLN-EFB.

EVALUATION OF INCONSISTENCY/INCOMPATIBILITY WITH EXISTING STATE REGULATIONS

Pursuant to Government Code 11346.5(a)(3)(D), the Department must evaluate whether the proposed
regulations are inconsistent or incompatible with existing State regulations. Pursuant to this evaluation,
the Department has reviewed existing regulations pertaining to Modified Program and determined that
these proposed regulations are not inconsistent or incompatible.
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LOCAL MANDATES:

The Department has determined that these regulations do not impose a mandate on local agencies or
school districts, or a mandate which requires reimbursement of costs or savings pursuant to Government
Code Sections 17500 - 17630.

FISCAL IMPACT STATEMENT
e Cost to any local agency or school district that is required to be reimbursed: none

e Cost or savings to any state agency: none
e Other nondiscretionary cost or savings imposed on local agencies: none
e Cost or savings in federal funding to the State: none

SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT AFFECTING BUSINESSES

The Department has initially determined that the proposed regulations will not have a significant statewide
adverse economic impact directly affecting businesses, including the ability of California businesses to
compete with businesses in other states.

COST IMPACTS ON REPRESENTATIVE PRIVATE PERSONS OR BUSINESSES
The Department is not aware of any cost impacts that a representative private person or business would
necessarily incur in reasonable compliance with the proposed action.

RESULTS OF ECONOMIC IMPACT ASSESSMENT:

These regulations are directed at the internal management of State prisons and do not impose any
obligations, duties, fees, costs, responsibilities, reporting requirements, etc. on California businesses, large
or small. No economic impacts have been brought to the attention of the Department. The Department has
therefore concluded that these regulations will have no impact on the creation of new, or the elimination
of existing jobs or businesses within California, or affect the expansion of businesses currently doing
business in California. Regarding benefits, these regulations will protect the health and safety of California
residents, worker safety, and the State’s environment by providing a safe environment that will encourage
visitation for families, which will have a positive impact on inmates, and increase worker safety.

EFFECT ON SMALL BUSINESSES

The Department has determined that the proposed regulations may not affect small businesses. It is
determined that this action has no significant adverse economic impact on small business because they are
not affected by the internal management of state prisons.

EFFECT ON HOUSING COSTS
The Department has made an initial determination that the proposed action will have no significant effect
on housing costs.

CONSIDERATION OF ALTERNATIVES

The Department must determine that no reasonable alternative considered by the Department, or that has
otherwise been identified and brought to the attention of the Department, would be more effective in
carrying out the purpose for which the action is proposed, would be as effective and less burdensome to
affected private persons than the proposed action, or would be more cost-effective to affected private
persons and equally effective in implementing the statutory policy or other provision of law. Interested
persons are accordingly invited to present statements or arguments with respect to any alternatives to the
changes proposed at the scheduled hearing or during the written comment period.

Notice of Proposed Regulations 16-01 January 15, 2016



CONTACT PERSON:

Please direct any inquiries regarding this action to:

Timothy M. Lockwood, Chief

Regulation and Policy Management Branch
Department of Corrections and Rehabilitation
P.O. Box 942883, Sacramento, CA 94283-0001
Telephone (916) 445-2269

In the event the contact person is unavailable, inquiries should be directed to the following back-up person:
Anthony Carter
Regulation and Policy Management Branch
Telephone (916) 445-2220

Questions regarding the substance of the proposed regulatory action should be directed to:
Xavier Cano, Warden (A)
California State Prison-Lancaster
California Department of Corrections and Rehabilitation
(661) 729-2000 ext. 5001

WRITTEN COMMENT PERIOD:

The public comment period will close March 3, 2016 at 5:00 p.m. Any interested person, or his or her
authorized representative, may submit written comments relevant to the proposed regulatory action (by
mail, by fax, or by e-mail) to CDCR, Regulation and Policy Management Branch, P.O. Box 942883,
Sacramento, CA 94283-0001; by fax at (916) 324-6075; or by e-mail at RPMB@cdcr.ca.gov before the close
of the comment period.

AVAILABILITY OF PROPOSED TEXT AND INITIAL STATEMENT OF REASONS:

The Department has prepared, and will make available, the text, any documents incorporated by reference,
and the Initial Statement of Reasons (ISOR) of the proposed regulations. The rulemaking file for this
regulatory action, which contains those items and all information on which the proposal is based (i.e.,
rulemaking file) is available to the public upon request directed to the Department's contact person. The
proposed text, ISOR, documents incorporated by reference, and Notice of Proposed Regulations will also be
made available on the Department’s website http://www.cdcr.ca.gov.

AVAILABILITY OF CHANGES TO PROPOSED TEXT

After considering all timely and relevant comments received, the Department may adopt the proposed
regulations substantially as described in this Notice. If the Department makes modifications which are
sufficiently related to the originally proposed text, it will make the modified text (with the changes clearly
indicated) available to the public for at least 15 days before the Department adopts the regulations as
revised. Requests for copies of any modified regulation text should be directed to the contact person
indicated in this Notice. The Department will accept written comments on the modified regulations for 15
days after the date on which they are made available.

AVAILABILITY OF THE FINAL STATEMENT OF REASONS

Following its preparation, a copy of the Final Statement of Reasons will be available on the Department’s
website at http://www.cdcr.ca.gov, and may also be obtained from the Department’s contact person.
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TEXT OF PROPOSED REGULATIONS

In the following, underline indicates added text and strikethreugh indicates deleted
text.

California Code of Regulations, Title 15. Crime Prevention and Corrections
Division 3. Rules and Regulations of Adult Institutions, Programs, and Parole
Department of Corrections and Rehabilitation

Article 1. Behavior
3000. Definitions.

Section 3000 is amended to read:

*

*

Modified Program means the suspension or restriction of inmate—program-—activities—and/or
movement-that-impaects-less than all inmate programs activities and/or movement. erless

than—al-nmates—A Modified Program may either occur independently in response to an
incident or unusual occurrence or may occur as a facility transitions from a lockdown to
regular programming. Imposed restrictions may fluctuate as circumstances dictate with the
goal of resuming regular programming as soon as it is practical. Modified programming will
last no longer than necessary to restore institutional safety and security or to investigate the
trlggerlng event and shall not target a speC|f|c racial or ethnlc group-unless-itis-recessary
Ay , . For those inmates whose
movement has been restricted, movement may be authorized on a case-by-case basis for
essential or emergency services such as medical, dental, mental health or law library visits.
The routine and/or temporary restrictions on inmate movement or yard activities, which do

not last longer than 24 hours, are not considered a program modification.
*

*

Note: Authority cited: Sections 243(f)(4), 2717.3, 3000.03, 5058, 5058.3 and 1170.05, Penal
Code; Section 10115.3(b), Public Contract Code; and Sections 4525(a), 4526 and 14837,
Government Code. Reference: Sections 186.22, 243, 314, 530, 532, 600, 646.9, 653m,
832.5, 1170.05, 1203.8, 1389, 2080, 2081.5, 2600, 2601, 2700, 2717.1, 2717.6, 2932.5,
3003.5(a), 3020, 3450, 3550, 4570, 4576, 5009, 5050, 5054, 5068, 7000 et seq. and 11191,
Penal Code; Sections 1132.4 and 1132.8, Labor Code; Sections 10106, 10108, 10108.5,
10115, 10115.1, 10115.2, 10115.3 and 10127, Public Contract Code; and Section 999,
Military and Veterans Code; Section 391, Code of Civil Procedure; Section 297.5, Family
Code; Sections 8550, 8567, 12838 and 12838.7, Government Code; Governor's Prison
Overcrowding State of Emergency Proclamation dated October 4, 2006; In re Bittaker, 55
Cal.App. 4th 1004, 64 Cal. Rptr. 2d 679; Section 11007, Health and Safety Code; and
Madrid v. Cate (U.S.D.C. N.D. Cal. C90-3094 TEH); and Mitchell v. Cate, USDC ED 2:08-
CV-01196-TLN-EFB.
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INITIAL STATEMENT OF REASON

The California Department of Corrections and Rehabilitation (CDCR) proposes to amend
Section 3000, of the California Code of Regulations (CCR), Title 15, Division 3, concerning the
definition of “Modified Program.”

Modified Program refers to the suspension or restriction of inmate movement and/or program
activities impacting less than the entire inmate population. Modified program generally occurs
in response to an incident that threatens the safety and security of staff and inmates, such as
inmate fights or riots. Modified program is implemented with the purpose of containing such
negative or combative behavior until staff can assess the extent of the incident and who is
responsible for the disruption. It is the objective of the Department to return all affected inmates
to normal programming as soon as safety and security concerns allow. The determination to
place a yard or facility on modified program is based upon the Department’s assessment of
inmates on that yard or facility to determine if any threats exist prior to resuming normal inmate
programming.

Although inmates often organize themselves and recruit prison and street gang members based
on race and further subdivide themselves by geographical area, the Department’s decision to
implement a modified program will not be based on race or ethnicity. The revised definition
reflects agreed upon language pursuant to the terms of the settlement agreement reached in
Mitchell v. Cate, USDC ED 2:08-CV-01196-TLN-EFB.

The proposed amendment is necessary to adequately reflect current legal standards, such as the
Equal Protection Clause, the Eighth Amendment to the United Stated Constitution, and practices
with respect to modified programming, and satisfies the Department’s obligation under the terms
of the settlement agreement reached in Mitchell v. Cate, USDC ED 2:08-CV-01196-TLN-EFB.

Consideration of Alternatives:

The Department must determine that no reasonable alternative considered, or that has otherwise
been identified and brought to the attention of the Department, would be more effective in
carrying out the purpose for which this action is proposed, would be as effective and less
burdensome to affected private persons than the action proposed, or would be more cost-
effective to affected private persons and equally effective in implementing the statutory policy or
other provision of law.

Currently, no reasonable alternatives have been brought to the attention of the Department that
would alter the Department’s initial determination.
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Economic Impact Analysis

In accordance with Government Code Section 11346.3(b), the CDCR has made the following
assessments regarding the proposed regulations:

The Department has determined that the proposed revision and further clarification of “Modified
Program” will have no impact on the creation, expansion, or the elimination of existing jobs
and/or new or existing businesses within California because those jobs or businesses are not
affected by the internal management of prisons.

Reports Relied Upon
The Department, in proposing amendments to these regulations, relied upon the settlement
agreement reached in Mitchell v. Cate, USDC ED 2:08-CV-01196-TLN-EFB.

Significant Adverse Economic Impact On Business

The Department has made an initial determination that the proposed language of these
regulations will not have a significant adverse economic impact on business because they are not
affected by the internal management of prisons, and place no requirements or restrictions on
businesses.

Specific Purpose and Rationale for Each Section Per Government Code 11346.2(b)(1)

3000 Definitions
“Modified Program” has been amended to clarify that the decision to suspend or restrict inmate
movement will not be based on specific racial or ethnic groups.
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